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Welcome – a brief introduction
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James Gillham

► Indirect Tax Manager

► Experience of working in the UK 
and Luxembourg

► Specialising in VAT for 
multinational businesses across 
manufacturing, retail and real 
estate.

► Developing digital solutions to help 
clients meet their international 
obligations and manage their 
Indirect Tax obligations more 
efficiently.

Nicolas Gillet

► Transfer Pricing Partner

► Over 20 years of experience gained 
in Luxembourg and leader of EY’s 
transfer pricing team.

► Assisted businesses develop, agree 
and implement worldwide Transfer 
Pricing policies

► Experience across numerous 
sectors including Financial 
Services, Pharmaceutical, 
Automotive and Consumer Goods.

Daniela Hockelmann

► International Tax and Transaction 
Services Associate Partner

► Experience of working in 
Luxembourg and the USA

► Expertise in advising on 
international tax matters of M&A 
activity, reorganisations, financing 
structures and IP  structures

► Specialising in advising industrial 
and commercial companies.

► ATEL member



What are we going to look at?

1. Case Study

2.
Corporate tax – changes concerning interest 
deductions

3.
Transfer Pricing – recent cases and 
implications

4.
VAT – avoiding unnecessary costs and 
maximising cashflow

5. Questions Nicolas Gillet

Transfer Pricing Partner

Having awareness of and applying the rules correctly 
can result in tax costs being managed more efficiently, 
thereby making forecasts more reliable while 
simplifying and improving cashflow management.
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“



Case Study



Case study - Simplified group structure

We’ll refer to this structure throughout the 
workshop, building in various elements such 
as loans and supplies of services.

No need to note this down as it will be copied 
onto the relevant slides as we go.
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UK Co US Co

LuxCo 1

LuxCo 2

French 
Branch

Lux OpCo

Non-EU 
ParentCo

Irish Co



Corporate tax –
changes concerning 
interest deductions



New interest limitation rule – The concept
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► Tax deduction of interest expenses was mainly assessed:

► Based on the arm’s length principle; and 

► Whether or not the expenses were linked to tax exempt income.

As from 2019 there is a new interest limitation rule (article 168bis LIR)

Before 2019…

► Above restrictions still apply, but another layer was added for financial years starting on or after 1 January 2019

► The 30% EBITDA rule limits the deduction of net borrowing costs to the higher of:

30% of the taxable income EUR 3 million

► Applies equally to intra-group and third party debt



New interest limitation rule – Who is affected? 
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► Impact assessment recommended to avoid surprises, 
including cash tax implications!

► In principle ‘back-to-back’ financing activities should 
not be affected. However, varying interpretation of the 
new rule may adversely affect financing activities

► Impact on: 

► Holding activities;

► IP activities; and

► Operating activities

► Application of interest limitation rule in case of a fiscal 
unity: 

► Deadline to choose to apply new rule to each 
company individually (as opposed to the fiscal 
unity as a whole)

Interest bearing loan

Interest free loan



“ There are numerous examples of differences in 
Luxembourg’s implementation of the new interest 
limitation rule compared to other Member States, 

which could help Luxembourg to remain 
attractive for financing, even in an increasingly 

complex environment. 

Daniela Hockelmann

International Tax and Transaction Services Associate Partner



Significant differences in Luxembourg’s 
implementation of ATAD I with regard to options 
taken by the Member States for example:

► Lower (de minimis) caps;

► No grandfathering clause;

► No option how to apply interest limitation in 
case of a fiscal unity; and

► No or more restrictive carry forward rules.
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An opportunity?



Other upcoming changes affecting financing activities in Luxembourg? 
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► ATAD II implementation to neutralize hybrid 
mismatches:

► Draft law submitted to Luxembourg Parliament 
on 8 August 2019; and

► Effective from financial years starting on or 
after 1 January 2020

► Other foreign tax developments



Transfer Pricing –
recent cases and 
implications
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1. OECD Discussion Draft on Financial Transactions - Executive Summary

By 7th September

Interested parties were invited 
by the OECD to send their 
comments on the Discussion 
Draft and to respond to the 
specific questions

► Discussion Draft released on 3 July 2018

► Does not yet represent a consensus position of the OECD

► Covers specific financial transactions:

► Intra-group loans 

► Cash pooling (cash pooling structures, delineation and pricing of cash 
pooling transactions)

► Guarantees

► Captive insurance

► Comments received on 7 September 2018 and final report expected to 
be issued by the end of 2019
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TP case law - Chevron Case (Australia) – Unsecured loans

► CFC granted a loan to CAHPL with a 9% interest rate to acquire a 
property

► CAHPL did not give any security or operational and financial 
covenants

► Conditions of the transactions challenged by the Australian 
Taxation Office

► In April 2017, The Federal Court ultimately ruled that, if the loan 
had been concluded between independent parties, the borrower 
would have ceded a security as well as operational and financial 
covenants meaning the interest rate should have been lower

Chevron 
Texaco Funding 

Corporation 
(“CFC“)

USA

Chevron 
Australia 

Holdings Pty 
Ltd (“CAHPL“)

Australia

Intragroup loan

USD 2.5 billion

Interest rate: 9% p.a.

Unsecured

No covenants

Real Estate Asset
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TP case law - Wheelabraton Case (France) – Bond search as external CUP

LuxCo

Luxembourg

► In the case LuxCo granted an intragroup loan to FrenchCo

► The interest rate was documented by an interest rate 
benchmarking analysis based on a bond search

► Following jurisprudence (i.e. Ambassador), the French tax 
administration challenged the comparability between bonds and 
the intragroup loan

► In July 2019 the French Supreme Court ultimately ruled that a 
bond search can be used to document the arm’s length interest 
rate of an intragroup loan

► Bond search considered as acceptable to benchmark 
intragroup loans

FrenchCo

France

Intragroup loan

Interest rate 
documented by a 
TP study
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TP case law - Case 42043C (Luxembourg) – Excessive interest expenses

► LuxCo in 2011 received a 12% interest rate shareholder loan

► The Luxembourg Tax Administration (LTA) challenged the interest rate as 
not being at arm’s length in 2014 (for FY 2011 and 2012)

► LuxCo issued a new TP study documenting a maximum interest rate of 
7.88%

► New TP study was rejected by the LTA

► LuxCo brought an action against the LTA rejection in front of the 
Luxembourg Administrative Court but the Court rejected LuxCo’s claim on 
July 2019

► Failing to document the 12% interest rate led to considering that 
the excessive interest paid was as a hidden dividend distribution 

Shareholder

LuxCo

Luxembourg

Shareholder Loan

Interest rate: 12% p.a.

Real Estate Asset



TP controversy spotlight: Germany & Netherlands

► Loan with prepayment at the option of the borrower 

► Country of borrower: tax authorities may consider that a third 
party would have executed the prepayment option to reduce its 
interest cost and adjust the borrower’s profits accordingly

► Options realistically available to be considered on a regular basis

► Country of lender: in case prepayment option is executed, tax 
authorities may consider that arm’s length conditions imply a 
prepayment penalty payment and adjust the income of the lender 
accordingly

► Arm’s length conditions to be included in all aspects of financing 
arrangement

► Recharacterization of cash pool balances into long-term loans with 
corresponding higher interest rate

► Importance of appropriate documentation supporting the short-
term nature of cash pool transactions
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VAT – avoiding 
unnecessary costs & 
maximising cashflow



“ VAT is often a top 5 cashflow item 
through companies. Do you have 

the same level of control over VAT 
as you do for sales, wages or raw 

materials?

James Gillham

Indirect Tax Manager



Opportunities to optimise
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Supply Chain Planning Partial Exemption 
Method

Trapped VAT

VAT Grouping Transaction & supply 
structuring

Repayable balances



VAT Grouping – remember our case study?

3 links need to be met for a Luxembourg establishment to be able to form a 
VAT group:

1. Financial Link

2. Economic Link

3. Organisational Link

Benefits include:

► Remove VAT pre-financing costs

► Potential to achieve ultimate VAT savings

► Ability to simplify VAT forecasting

However, be careful as you could create additional VAT costs!
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UK Co US Co

Lux 

Holdco 1

Lux 

Holdco 2

French 
Branch

Lux 

OpCo

Interest bearing loan

Management services

Supply of services

R VAT registered

R

R

R

Irish Co



Unprecedented uncertainty due to geopolitical 
tensions and global economic slowdown.

Trading internationally can lead to cash being 
easily tied up via guarantees, Customs Duty and 
receivable VAT balances.

Consider mitigations including:

► AEO to reduce guarantees;

► Manage freight forwarders; and

► Understand VAT rules of overseas 
countries.
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International trade



Could automating tax functions have hidden benefits?
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► More detailed filings 
required

► Increased automated 
compliance due to 
data analytics 

► Increased efficiency 
and accuracy of filings

► Detect errors and 
therefore avoid 
unexpected penalties

► Consider additional 
benefits/uses



Questions



EY |  Assurance | Tax | Transactions | Advisory

About EY

EY is a global leader in assurance, tax, transaction and 
advisory services. The insights and quality services we deliver
help build trust and confidence in the capital markets and in 
economies the world over. We develop outstanding leaders 
who team to deliver on our promises to all of our stakeholders. 
In so doing, we play a critical role in building a better working
world for our people, for our clients and for our communities.

EY refers to the global organization, and may refer to one or 
more, of the member firms of Ernst & Young Global Limited, 
each of which is a separate legal entity. Ernst & Young Global 
Limited, a UK company limited by guarantee, does not provide
services to clients. For more information about our
organization, please visit ey.com.

© 2019 Ernst & Young S.A.
All Rights Reserved.

This material has been prepared for general informational purposes only and 
is not intended to be relied upon as accounting, tax or other professional 
advice. Please refer to your advisors for specific advice.

ey.com/luxembourg


